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PREFACE

La meilleure façon d’être actuel, disait mon frère Daniel Villey, est de résister et de réagir contre les 
vices de son époque. Michel Villey, Critique de la pensée juridique modern (Paris: Dalloz, 1976).

This book has been structured following years of debates and lectures promoted by the 
International Construction Law Committee of the International Bar Association (ICP), 
the International Academy of Construction Lawyers (IACL), the Royal Institution of 
Chartered Surveyors (RICS), the Chartered Institute of Arbitrators (CIArb), the Society of 
Construction Law (SCL), the Dispute Resolution Board Foundation (DRBF), the American 
Bar Association’s Forum on the Construction Industry (ABA), the American College of 
Construction Lawyers (ACCL), the Canadian College of Construction Lawyers (CCCL) 
and the International Construction Lawyers Association (ICLA). All of these institutions 
and associations have dedicated themselves to promoting an in-depth analysis of the most 
important issues related to projects and construction law practice and I thank their leaders 
and members for their important support in the preparation of this book.

Project financing and construction law are highly specialised areas of legal practice. 
They are intrinsically functional and pragmatic and require the combination of a multitasking 
group of professionals – owners, contractors, bankers, insurers, brokers, architects, engineers, 
geologists, surveyors, public authorities and lawyers – each bringing their own knowledge 
and perspective to the table.

I am glad to say that we have a contribution from yet another new jurisdiction in 
this year’s edition: Uzbekistan. Although there is an increased perception that project 
financing and construction law are global issues, the local flavour offered by leading experts 
in 22 countries has shown us that to understand the world we must first make sense of what 
happens locally; to further advance our understanding of the law we must resist the modern 
view (and vice?) that all that matters is global and what is regional is of no importance. Many 
thanks to all the authors and their law firms who graciously agreed to participate.

Finally, I dedicate this seventh edition of The Projects and Construction Review to 
SCL International, a worldwide federation or alliance of national or regional Society of 
Construction Law (SCL) organisations that aim to foster the academic and practical legal 
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aspects of the construction industry. We celebrate the success of SCL International’s Biennial 
Conference in São Paulo in September 2016, but also the upcoming conferences in New 
Delhi (2017) and Chicago (2018). I thank the leaders of SCL International for all their 
support in the organisation of these events.

Júlio César Bueno
Pinheiro Neto Advogados
São Paulo
July 2017
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Chapter 5

AUSTRALIA

Matt Bradbury, David Gilham, Kristen Podagiel, Ren Niemann, Tim Hanmore, 
Hayden Bentley, Liam Davis and James Arklay1

I INTRODUCTION

Australia is a dynamic and commodity-rich nation, whose wealth of natural resources has 
historically created the opportunity for domestic and international corporations to embark 
upon major infrastructure and construction projects. For the past decade, the country’s 
approach to infrastructure development has been centred on access to commodities for 
export. However, Australia’s economy is one that is in transition; as a number of the major 
project works relating to mining and gas developments achieve completion, commercial 
construction and significant federal, state and local government urban transport projects in 
the metropolitan centres are coming online.

This rebalancing brings opportunities for the construction sector to shift its focus 
towards infrastructure such as road, rail and telecommunications projects, which, in recent 
years, have not attracted the investment required to cater for increased population growth. 
By 2031, more than 30 million people will call Australia home. All levels of government 
are therefore playing catch-up and across the country, a number of multibillion-dollar 
nation-shaping projects are currently being undertaken, predominantly relating to urban 
congestion and national and regional connectivity. These include large metro and light rail 
projects in the capital cities, the rollout of the National Broadband Network (NBN) and 
improved airport and port access, including for new freight links.

Australia has a sophisticated legal and regulatory framework in place to govern such 
projects and their proponents. It remains a jurisdiction in which projects can be completed 
with minimal sovereign risk and is therefore an attractive destination for foreign investment.

Any discussion about Australia’s legal and regulatory landscape must be prefaced with 
an explanation of its status as a federation. Australia consists of six states (Queensland, 
New South Wales, Victoria, South Australia, Western Australia and Tasmania) and two 
self-governing territories (the Australian Capital Territory and the Northern Territory). Each 
state and territory has its own legislative, judicial and executive arms of government. There 
are three levels of government present in Australia: federal, state and local.

The federal government’s legislative powers are constrained by the Australian Constitution 
and include subjects as diverse as corporations, defence, taxation, telecommunications, 
immigration, foreign affairs and trade. The state governments have unfettered legislative 

1 Matt Bradbury, David Gilham, Kristen Podagiel, Ren Niemenn, Tim Hanmore and Hayden Bentley are 
partners, and Liam Davis and James Arklay are senior associates at McCullough Robertson.
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jurisdiction, subject to the qualification that federal legislation will prevail over state legislation 
to the extent of any inconsistencies. Local governments are primarily responsible for planning 
and development and the provision of local services to communities.

Australia has a common law system, which it inherited from the United Kingdom. 
Each Australian state and territory has its own courts, appeals from which may be heard in 
the High Court of Australia. In addition, Australia has federal courts that hear matters arising 
under federal laws.

II THE YEAR IN REVIEW

The past year saw significant government and private funding being invested into social and 
transport projects. Light rail (trams), which was once Australia’s most popular form of public 
transport until the car, is now back in vogue as the Australian and various state governments 
try to move personal vehicles off roads in the central business districts (CBDs) and people 
onto efficient public transport. Projects currently under construction include the major 
extension of the A$2 billion Sydney network through the CBD and to the eastern suburbs, 
the first stage of the A$700 million Canberra Capital Metro and the extension of the Gold 
Coast Rapid Transit system to Helensvale (A$420 million). Brisbane City Council also has 
recently committed to a metro line linking various commercial hubs around the CBD.

Rail construction as a whole has seen a revival, with significant projects aimed at 
creating increased connectivity between capital cities and outer suburbs, such as the 12.6km 
Moreton Bay Rail Link in Queensland and, of course, Australia’s largest public transport 
project – the A$8.3 billion Sydney Metro, which involves the underground construction of 
rail line spanning 75 kilometres. Construction started on the A$2 billion Forrestfield to Perth 
rail link, which will connect Forrestfield to the city, opening up Perth’s eastern suburbs to the 
rail network for the first time. Market testing has begun on a new key piece of national freight 
infrastructure – the Melbourne to Brisbane Inland Railway via central-west New South Wales 
and Toowoomba.

With this focus on rail, it is easy to forget that Australia’s road network has at the same 
time received significant funding to deal with increased traffic congestion. WestConnex in 
Sydney involves widening and extending the M4 Western Motorway, a new section for the 
M5 South Western Motorway and a new bypass of the Sydney CBD connecting the M4 and 
M5. These projects will build or upgrade some 33 kilometres of the Sydney motorway network 
with an estimated value of A$15 billion. There are also major upgrades of the Pacific Highway 
between Sydney and Brisbane taking place. In Melbourne, the A$1.34 billion widening of 
the Tullamarine Freeway and Citylink (one of Melbourne’s most heavily used roads, carrying 
approximately 210,000 vehicles per day) is expected to be completed in late 2018.

While interest in public–private partnerships (PPP), particularly in the roads sector, is 
not what it was five to 10 years ago at the height of the country’s toll road construction in 
Sydney, Melbourne and Brisbane, there is still appetite for private investment in government 
backed projects. A good example of this is the Australian Capital Territory Courts PPP 
Project, which is the Territory’s first PPP project and requires the staged redevelopment of 
the Territory’s court facilities while the courts remain in operation. The sponsors will be 
responsible for designing, constructing, financing and maintaining the facility for the next 
25 years. Other recent PPP projects include Sydney’s Northern Beaches Hospital, Victoria’s 
Ravenhall Prison and Queensland’s Toowoomba Second Range Crossing. Local government 
authorities are also looking to utilise this delivery model for community projects.
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This theme of connectivity through social infrastructure is one helping to shape the 
Australian construction sector. Telecommunications provides an obvious example of this as 
the rollout of the NBN continues across the country with more than one million premises 
now able to order NBN services. This A$30 billion project is delivering Australia’s first 
national wholesale-only, open-access broadband network to all Australians.

Outside government-funded programmes, residential building projects have also 
increased, with especially strong growth in multi-unit dwelling construction. This has 
resulted in a shift in the location of construction work from the former mining boom 
regions of Western Australia and Central Queensland to the metro centres of New South 
Wales, Victoria and Queensland. Sydney saw the completion of three major office towers 
at Barangaroo, including a mix of commercial, residential and park land extending from 
the CBD. The next stage of this development will include the construction of Sydney’s first 
six-star hotel and casino. Sydney’s other major urban renewal project, one of the largest in the 
world, the Bays, sits just 2 kilometres west of the city and consists of 95 hectares of largely 
government-owned land, being transformed into a technology hub and other uses.

Particular mention should be made of Western Sydney, which is a major growth area. 
The Australian and New South Wales governments are funding a 10-year, A$3.6 billion road 
investment programme for Western Sydney. The Western Sydney Infrastructure Plan will 
deliver major road infrastructure upgrades to support an integrated transport solution for 
the region and capitalise on the economic benefits from developing the proposed Western 
Sydney airport at Badgerys Creek. Western Sydney also has the A$2 billion Parramatta 
Square redevelopment.

Another major geographical growth area has been and will continue to be the Northern 
Territory. Current major projects include the Darwin luxury hotel development, the Darwin 
Port lease, Darwin rectangular sporting facility, Mount Isa to Tennant Creek railway project, 
Northern Gas Pipeline, Palmerston Regional Hospital project and Royal Darwin Hospital 
Expansion project. The federal government’s A$5 billion loan programme to support 
infrastructure projects in northern Australia combined with the Northern Territory White 
Paper, which sets out a policy platform for realising the full economic potential of Northern 
Australia, also promises to create exciting opportunities for economic development in the 
territory. The Northern Territory strategically benefits from physically neighbouring the Asian 
economies and is well positioned as a transport and logistics hub for business and tourism.

With the Australian dollar trading lower against the US dollar than in previous years 
and Queensland’s second largest city, Gold Coast, preparing to host the 2018 Commonwealth 
Games, there has been a revival in the tourism and cultural sectors across Australia. Figures 
released by Tourism Accommodation Australia identify 228 hotel projects (34,702 rooms) 
under construction, approved for development or in advanced planning stages in the six state 
capitals and Darwin.2 It is therefore no surprise that Chinese investment in this area has led 
the way. The most impressive examples of this are Dalian Wanda’s redevelopment of Gold 
Fields House, Fairfax House and the rugby club at Circular Quay in Sydney into a five-star 
hotel tower and mixed-use residential tower, and Wanda Ridong’s Jewel, which will comprise 
three towers including a five-star hotel with 170 rooms, more than 500 residential apartments 
and high-end retail spaces. Jewel is the first beachfront residential resort to be constructed on 
the Gold Coast in more than 30 years. Work will soon start on IHG’s Holiday Inn Sydney 

2 Tourism Accommodation Australia press release, ‘Massive new investment in hotel development highlights 
sustained strength of Australian tourism’ (15 March 2017).
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Central, which will be a 305-room hotel developed by China’s Linzhu group in the Central 
Park precinct at the southern end of the CBD. Nowhere in Australia is tourism helping to 
shape the skyline more than in Australia’s ‘new world city’, Brisbane, where Star Entertainment 
Group, Far East Consortium (Australia) and Chow Tai Fook Enterprises are facilitating the 
delivery of the Queen’s Wharf Brisbane integrated resort development with works under way 
since January. The development includes five new premium hotel brands, notably the Ritz 
Carlton, and Brisbane’s first six-star hotel. In Melbourne, which is regarded as the sporting 
and cultural capital of Australia, we have seen a number of major stadium expansions and 
venue developments, including the Melbourne Park redevelopment and the refurbishment 
of Rod Laver Arena. North Queenslanders have been waiting decades for a new stadium 
in Townsville to host their beloved rugby league games and in April 2017 the contract was 
finally awarded for its construction. In Perth, the construction of Perth Stadium and Sports 
Precinct continues. Cranes from large building projects are casting shadows across the 
skylines of Australia’s capital cities: from the A$1.2 billion Perth New Children’s Hospital to 
the A$1.5 billion Sydney International Convention, Exhibition and Entertainment Precinct.

This is not to say that resources projects have completely dried up. In fact, some 
of the largest mining projects in the world are under construction or about to start 
development in Australia. For example, Adani’s Carmichael Coal project is being constructed 
as a 60 million-tonne (product) per annum coal mine, including both underground and 
open-cut mining. Coal will be transported to port facilities via a privately owned rail line that 
is connected to the existing rail infrastructure.

While the appetite for coal projects has declined, metals and other minerals remain 
strong performers. Despite the decline in resources infrastructure development, it is important 
to remember that this was based on never-before-seen investment in the sector and with 
A$200 billion of committed projects in the pipeline, there is still significant infrastructure 
development ahead.

However, in the energy space, the real game changer has been Australia’s shift in 
sentiment to renewables, with increased support at both federal and state levels creating 
more certainty for industry and greater appetite for investment. The Australian government’s 
Renewable Energy Target requires that by 2020 at least 23 per cent of Australia’s electricity 
be generated by renewable sources.3 We are even seeing major international resource houses 
who have traditionally worked in the coal sector moving into renewable energy. Indian 
energy giant Adani, for example, has announced that two solar generation plants will be built 
in Australia – one near Moranbah in Central Queensland, and the other on the northern 
outskirts of Whyalla in South Australia. Even local governments are dipping their toes into 
this exciting area with Sunshine Coast Council implementing a new solar-powered lighting 
system. More than 20 major renewable energy projects are already under construction 
or will start this year, delivering an unprecedented programme of renewables works in 
Australia. These include French developer Neoen fast-tracking the three big solar projects it is 
building in NSW – Parkes Solar Farm, Griffith Solar Farm and Dubbo Solar Hub, totalling 
as much as 165MW of generating capacity; FRV’s 150MW Lilyvale solar farm – the first 
large-scale solar development proposed for Queensland’s Central Highlands region and one 
of the largest projects of its kind planned for Australia; and Genex Power’s Kidston Solar 
Project, which involves the development of a 50MW solar farm on the site of the historical 

3 Australia’s Intended Nationally Determined Contribution to a new Climate Change Agreement 
(August 2015).
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Kidston Gold Mine, located approximately 270 kilometres north-west of Townsville in 
northern Queensland. South Australia, which has had highly publicised energy reliability 
issues, has announced that it will spend A$550 million on new energy projects, including 
the construction of a new A$360 million gas-fired power plant, as well as Australia’s largest 
battery connected to the grid to store wind and solar energy when demand is high.

It is clear that during the past year Australia’s infrastructure sector has become more 
balanced, with a much greater range of projects across roads, rail, health, resources (including 
renewables) and commercial and residential building.

III DOCUMENTS AND TRANSACTIONAL STRUCTURES

i Transactional structures

Corporations undertaking projects physically located in Australia would normally utilise 
one or more Australian-resident companies as the primary participants in the structure, 
particularly for the owners and operators of assets, but also for major contractors involved 
in construction.

Where there is a sole project owner, separate Australian subsidiary companies may 
be utilised by the project owner to conduct different aspects of the project. For example, 
separate subsidiaries may own the project assets, act as a financing vehicle to hold internal 
or external debt to fund the project and employ labour. Similarly, in certain projects it is 
common to have a separate operator that outsources some or all of the day-to-day operations 
to third-party service providers.

The use of separate corporate entities in an onshore Australia group structure may 
facilitate the limitation of liability, ring-fence specific risks, simplify project financing and 
meet other commercial objectives.

Joint venture structures

Where a project has multiple equity investors, the structure may commercially be referred to 
as a ‘joint venture’. A joint venture can encompass a wide range of legal structures.

Joint venture structures can take the form of an incorporated joint venture, which 
involves one or more special purpose project companies, the shares in each of which are owned 
by multiple equity investors in the same proportions. In such cases, relations between the 
shareholders and their conduct would be governed by a contractual shareholders’ agreement.

Under the Australian taxation system, an incorporated joint venture company 
or corporate group cannot be treated as a pass-through entity. As a result, the losses and 
depreciation of an incorporated joint venture or structure are trapped within the entity or 
structure. While a number of Australian states allow for the formation of limited partnerships, 
they are taxed at the same rate as corporations (currently 30 per cent).

Unincorporated joint ventures

Where there is a desire for a flow-through of gains, losses and depreciation to underlying 
owners, an unincorporated joint venture structure is most often utilised. This is of particular 
importance where an investor has other Australian interests and there is a desire to offset 
taxable profit, losses and deductions from different projects in which the investor has 
an interest.
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Unincorporated joint ventures are particularly common in the mining and oil and 
gas industries. The unincorporated joint venture is a commonly understood structure and 
is familiar to investors, local advisers and regulatory authorities, as well as to banks and 
project financiers.

In mining joint venture structures, each unrelated participant will undertake to 
contribute, by way of cash calls, its proportion of the relevant costs of developing and operating 
a mine. A separate corporate manager (that is often owned by the participants in the same 
proportions as their interest in the joint venture) would normally be appointed to undertake 
the day-to-day activities of the project as agent for the participants. Each participant then 
takes its share of the output from the mine and, depending on the contractual terms, may 
have an ability to deal with it separately. In some cases, though, each participant will appoint 
the same sales agent (also often a corporate vehicle owned by the participants in the same 
proportions as their interest in the joint venture) to sell its share of the product to third parties.

Under this incorporated joint venture structure, each participant includes in its own tax 
calculations its share of the costs and depreciation deductions of the project and separately 
accounts for its own proceeds from the sale of the product.

In cases where it is not feasible to take a separate share of the output of the relevant 
project (such as projects for the construction of an infrastructure asset where there is a single 
revenue stream), an unincorporated joint venture will be considered to be a partnership for 
tax purposes and a separate return is required to be lodged on behalf of the joint venture. 
However, there is a flow-through of the income or loss from the project if this is the case.

Infrastructure trusts

Another structure commonly used where there are multiple investors in an infrastructure 
asset with a positive cash flow and income stream is a fixed unit trust. These trusts facilitate 
the distribution of free cash in excess of the taxable income of the project, without immediate 
tax consequences for investors where, for example, the tax income is partially sheltered by 
depreciation or capital works deductions for infrastructure.

ii Bespoke and standard form contracts

Traditionally, projects within Australia have been undertaken pursuant to standard form 
contracts published by Standards Australia. These standard form documents have over time 
been heavily amended to reflect the decisions that have been handed down by the courts.

While Australian Standard contracts remain the most commonly utilised agreements 
for large commercial projects within Australia, as a result of the increasing involvement of 
international engineering-procurement-construction-management (EPCM) contractors on 
Australian major projects, the contractual landscape has been modified. There has been an 
increased importation of bespoke contracts that reflect the contractual environment of the 
EPCM contractors’ home jurisdictions.

International Federation of Consulting Engineers (FIDIC) contracts

Despite a high degree of enthusiasm within the legal profession and industry bodies, the 
FIDIC suite of standard form contracts is yet to be fully embraced in Australia. Instead, 
FIDIC contracts tend to be utilised by foreign companies engaging in business in Australia 
and by Australian-domiciled companies who have had exposure to the contracts as a result 
of their involvement in projects overseas. FIDIC contracts are commonly utilised on projects 
being undertaken in South East Asia.
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IV RISK ALLOCATION AND MANAGEMENT

i Limitation of liability

Limitation of liability clauses are commonly incorporated into contracts as a method of 
managing risk.

Contractors will generally seek to limit their liability by including ‘caps’ in their 
contracts both on aggregate liability and on the amount of liquidated damages that may 
be levied against them in the event of late completion (the liquidated damages cap being 
generally between 5 and 10 per cent of the overall adjusted contract sum).

It is also common for parties to limit their liability in respect of ‘consequential loss’ 
to avoid becoming exposed to claims for losses such as loss of profits, loss of use, loss of 
production and loss of revenue that may result from the way in which they conduct or 
administer a project. In the Australian context it is very important to identify the types 
of losses that are being excluded rather than use the term ‘consequential loss’, as the legal 
meaning of that term is far from settled in the various Australian jurisdictions and does not 
correspond to the equivalent meaning under English law. These provisions are particularly 
important in the mining and resources sector, because of the extent of the losses that can be 
caused by the shutdown of a mine, processing facility or associated rail infrastructure and the 
associated loss of production.

V SECURITY AND COLLATERAL

Secured transactions are primarily governed by federal law in Australia; however, for 
transactions involving certain rights and industries (for instance, those involving mining 
rights) transactions are additionally regulated by state legislation. Legislation between each 
state differs, but there are often substantial similarities between each state’s legislation.

i Personal property securities regime

A number of years ago, Australia introduced a personal property securities regime similar 
to that already in place in Canada, New Zealand and some parts of the United States. The 
regime allows for and in some instances requires the registration of security interests in 
personal property. The definition of ‘personal property’ extends essentially to any property 
other than land, with some limited exceptions.

The legislation relies on the concepts of attachment and perfection in determining 
whether a security interest has been created. For a security interest to be enforceable against the 
grantor, the security interest must attach to the personal property being offered as collateral. 
Attachment occurs where the secured party is given value, the grantor has a transferable 
interest in the collateral and the grantor and secured party enter into a security agreement 
or the secured party has possession of the collateral. The interest must ordinarily then be 
perfected to allow the secured party to obtain priority against third parties. Perfection can 
occur by registration (the most usual method), possession or control (with the concept of 
control only being relevant to certain limited assets, such as shares).

Unsurprisingly, the regime affects the structuring of financing arrangements and 
investments and the operations of contractors (foreign and national alike) in Australia. 
A lender taking security over Australian shares and assets (including income or contracts) 
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will need to consider this regime carefully when structuring their lending arrangements in 
Australia. However, a wide range of standard contractual arrangements, outside the finance 
arena, is also potentially affected by the legislation.

Contracts under which rights to obtain property arise on default (e.g., step-in 
rights), supply contracts with retention of title clauses, deferred-payment arrangements, 
subcontracting arrangements, equipment hire and leasing arrangements and joint ventures 
and shareholder agreements all potentially involve the granting of security interests, which 
may necessitate the registration of that interest for it to be enforceable against third parties. 
The regime also affects the holder of the legal title to the relevant assets where the holder has 
parted with possession of the relevant asset: the owner’s title to that asset can be defeated by 
others, for example, by creditors on insolvency, third parties with a registered security interest 
in the property and third parties taking free of the owner’s interest.

The personal property securities regime is a relatively new area of law and there is 
ongoing debate in Australia as to whether certain interests will (or will not) amount 
to ‘security interests’ for the purposes of this regime. This will only be resolved by court 
consideration and legislative clarification over time. Until this doubt is resolved, there is an 
inherent risk that secured parties who do not adequately protect their security interest under 
the personal properties securities regime may lose their interest in the relevant goods to others 
who have adequately protected their interest under the regime. In an example of the evolving 
jurisprudence in this area, and an illustration of the risks incurred by owners of property who 
are leasing or hiring out that property to third parties and who do not adequately protect 
their interests in that property under the personal property securities regime, the New South 
Wales Court of Appeal4 recently held that the interests of the owner and lessor of four mobile 
turbine generator sets had not registered its interest (under the lease arrangements) in those 
turbines vested in the lessee of those turbines immediately before the lessee entered into 
administration. Accordingly, the lessee (and its secured creditors, who had registered their 
security interests over the assets of the lessee) had better title to the turbines than the owner 
and lessor.

VI BONDS AND INSURANCE

In the Australian construction industry, security is generally given by contractors and 
subcontractors to parties above them in the contractual hierarchy. The Australian Standard 
suite of contracts contains provisions that allow for the bilateral granting of security, but this 
is rarely seen in practice.

Typically, bank guarantees and, on large-scale projects, performance bonds are given 
by contractors and subcontractors to secure the performance of their contractual obligations 
(including the rectification of any defective work for an agreed term following the completion 
of the project, referred to as the ‘defects liability period’ or ‘maintenance period’).

Such instruments are irrevocable and commonly provided on an unconditional basis 
(although they can also be provided with attached conditions), meaning that they are 
effectively as good as cash in the hands of the beneficiary and can simply be presented at the 
issuing financial institution and converted without first obtaining the consent of the party 
who provided them.

4 Power Rental Op Co Australia, LLC v. Forge Group Power Pty Ltd (in liquidation) (receivers and managers 
appointed) [2017] NSWCA 8.
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While courts are generally hesitant to restrain a party from having recourse to the security 
that they hold, they are prepared to grant injunctions in certain, limited circumstances (such 
as fraud, or where an unconscionable attempt is made to have recourse to security that would 
cause damage to the reputation of the party who provided it). There have been a number of 
recent court decisions considering the issue of security for performance and by extension, 
the notion that security requested under a construction contract is regarded as a form of risk 
mitigation in the event that there is a dispute at the conclusion of a project.

Although some construction contracts provide for cash retentions to be deducted 
from progress payments that are made to contractors and subcontractors, such arrangements 
are uncommon on large-scale projects because of the impact that they may have on the 
contractor’s cash flow.

In some Australian jurisdictions, legislative provisions have been enacted to restrict 
the amount of security that a party to a construction contract may lawfully require another 
to provide, as well as the circumstances in which recourse may be had to the security that 
is withheld. In NSW, head contractors on projects whose value exceeds A$20 million are 
required to establish trust accounts into which retention monies that are withheld from 
subcontractors must be deposited.

Under most contracts, a proportion of the withheld retention or security will become 
due for release upon the works reaching completion, with the balance becoming due following 
the expiry of the defects liability period (assuming that it has not been called upon prior to 
this date).

VII SOCIO-ENVIRONMENTAL ISSUES

Australia enjoys a stable commercial climate with few significant social issues that are likely 
to have an impact on project development. That said, a greater scrutiny of a company’s 
social licence to operate continues to drive reform from government and innovation from 
companies. This section will detail what businesses involved in projects and construction 
may expect at the state and national levels of Australian government, as well as commonly 
recognised international standards relevant to project finance.

i Business expectations from state-level government

Throughout Australia, state governments are the primary assessment and approval authority 
for new projects. In some circumstances, driven by the location of a project and the nature of 
its impacts, further assessment at the federal level may be triggered. That said, efforts continue 
to avoid duplication by establishing a ‘one-stop shop’ for environmental assessments.

As part of a routine environmental impact assessment process for a significant 
project, independent environmental state government agencies are responsible for assessing 
environmental management and third-party stakeholders are invited to comment on the 
impacts. This allows landholders and interest groups to have their say on proposals and 
developments, adding motivation to ensure that early and effective stakeholder engagement 
is in place. In Australia, emissions and renewable energy policy tends to be driven from a state 
level, influencing national action. Precipitated by significant energy events such as the major 
outages in South Australia and calls from industry for government to address rising costs and 
availability issues, state governments have set renewable energy targets and are increasing 
their focus on large-scale renewable energy delivery developments.
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With vast renewable resources remaining largely untapped, significant inbound 
investment in renewables is occurring, although there remains scope to increase this interest 
to meet the state energy targets. Almost all states have now set individual renewable targets 
that complement those set at a federal level. This includes 40 per cent by 2025 for Victoria, 
50 per cent by 2025 for South Australia and 100 per cent by 2020 for the Australian 
Capital Territory. In Queensland, a target of 50 per cent by 2030 is gathering momentum 
and support for renewable energy projects is growing. Recent examples of the exercise of 
ministerial powers to call in the assessment of renewable energy projects are the Kidston 
Solar Project (Phase One) and the Coopers Gap Wind Farm as matters of state economic 
and environmental significance. The 50MW Kidston Solar Project is part of a suite of 
12 projects attracting A$1 billion in investment, which, once completed, will triple the 
amount of electricity produced from solar in Australia. In addition, Coopers Gap Wind Farm 
will feature 115 wind turbines with a maximum capacity of 460MW. The A$700 million 
project, scheduled for 2020 completion, will support 350 jobs during construction and 
create 20 operational positions.

ii Existing framework and new developments at the national level

The federal government has continued to target economic growth programmes particularly 
in light of the shifting economy. Under a broad federal mandate to drive innovation, the 
government has identified reducing the regulatory burden on industry as a key objective. 
Often referred to as a policy of ‘green-tape reduction’, at a federal level there are significant 
developments under way whereby the government is aiming to repeal or amend regulation 
that might be viewed as stifling these economic growth objectives. Mirroring support at 
the state and territory level, the federal renewable energy target for large-scale generation 
of 33,000GWh in 2020 will double the amount of large-scale renewable energy being 
delivered by the scheme compared with current levels. In addition, the plan will result in 
approximately 23.5 per cent of Australia’s electricity generation in 2020 being sourced from 
renewable energy projects. Support for this target is directed by the independent Australian 
Renewable Energy Agency (ARENA), which coordinates support for renewable energy 
technologies from the research and development stage through to commercialisation and 
deployment. In addition to marketing renewable energy projects to investors, ARENA 
ensures the information and experience gained from its projects is shared throughout the 
industry to benefit future projects. As with the state targets, major investment is expected 
to realise the targets being set and we expect to see significant international interest in this 
sector to help with this movement. In 2017, the federal government kick-started investment 
by announcing a A$2 billion expansion of the Snowy Hydro project, which has operated 
since 1974.

To complement the focus on strengthening social infrastructure projects across 
Australia, the government has developed national guidelines for the delivery of infrastructure 
projects to promote cross-government consistency and the use of best practice approaches. 
Additionally, the Australian government is seeking to attract further private investment in 
public sector infrastructure projects to meet increased demand for infrastructure over the 
next decade, with opportunities for both domestic and international companies to invest.

Australia’s unique history and the continued connection of indigenous communities 
with parts of the country have led to an important cooperative process whereby traditional 
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indigenous owner groups may be afforded a right to negotiate regarding the development of 
projects. A mining applicant, for example, is often required to address ‘native title rights and 
interests’ in the land before proceeding to production.

iii International standards

Australia also recognises certain international standards. For example, the Equator Principles 
are an internationally recognised standard for managing social and environmental risk 
management within financial institutions involved in project finance. As in the United States, 
while there is no legal requirement to adopt this measure, some major financial institutions 
have voluntarily implemented the principles in their internal operations. This includes the 
Australian Export Finance and Insurance Corporation and Australia’s four largest banks.

Significantly, in light of the interest in renewables, Australia remains committed to the 
2015 Paris Agreement on climate change. Australia has targeted a reduction of emissions 
by five percent below 2000 levels by 2020 and a further reduction of 26–28 per cent below 
2005 levels by 2030. As noted, significant investment is needed to meet these targets.

Collectively, the laws and standards contribute to a balanced framework that protects 
the social and environmental aspects of commercial life in Australia.

VIII PPP FUNDING METHODS

The Council of Australian governments endorsed a National PPP Policy and Guidelines in 
2008, which apply to all Australian government agencies. In line with this framework, the 
Australian governments will consider a PPP for any project with a capital cost in excess of 
A$50 million. This policy framework has been supplemented by individual governments 
including Victoria’s Partnerships Victoria, New South Wales’ New South Wales PPP 
Guidelines and Queensland’s Project Assessment Framework. Despite the policies, there 
remains concern regarding the level of risk transfer to the private sector, the costs incurred in 
bidding for PPP projects and the decision of the current Victorian government to cancel the 
A$5.3 billion East West Link PPP project several months after the PPP contract had been 
signed by the previous Victorian government. On the other hand, in recent years there have 
been many international contractors participating in bidding consortia for the major road 
and rail infrastructure PPP projects.

Recent positive developments in the funding of PPP projects include the establishment 
by the federal government of the Northern Australia Infrastructure Facility to offer up to 
A$5 billion in concessional finance to encourage and complement private sector investment 
in economic infrastructure for the Northern Territory that otherwise would not be built or 
would not be built for some time and the provision by the federal government of a A$2 billion 
concessional bridging loan to the New South Wales government to enable it to accelerate the 
WestConnex project.

IX FOREIGN INVESTMENT AND CROSS-BORDER ISSUES

i Foreign investment

As a large, resource-rich country with relatively high demand for capital, Australia relies 
heavily on foreign investment to fund significant projects. Foreign investment in Australia is 
regulated by the Foreign Acquisitions and Takeovers Act 1975 (Cth) (FATA), its regulations 
and the foreign investment policy. The Australian Federal Treasurer, through the Foreign 
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Investment Review Board (FIRB) administers the FATA, its regulations and the foreign 
investment policy. The Treasurer is responsible for determining whether or not to allow 
certain foreign acquisitions of interests in Australian land, companies (including offshore 
companies with Australian assets), trusts, assets or businesses. As a general rule, FIRB must 
be notified of all proposed foreign investment activity unless it is below the notification 
threshold or a specific exemption applies.

FIRB has the power to prosecute non-compliance and to unwind acquisitions deemed 
not to be in the national interest. Where the relevant regulatory process has not been followed, 
penalties and even imprisonment may be imposed. In practice, where the acquisition is found 
to be contrary to the national interest, the most common consequence, along with penalties, 
is a forced divestiture of the assets or restrictive conditions imposed on the ownership of 
those assets.

Applications for approval are required to address the national interest considerations, 
including national security, competition, Australian government policies (including tax), 
the impact on Australian economy and community and the character of the investor. 
Foreign government investors (including companies in which foreign governments have 
an aggregate interest of 20 per cent or more) face more strenuous FIRB notification and 
approval requirements. Foreign investments in certain sensitive sectors (for instance, civil 
aviation, banking, shipping, telecommunications and media) also have additional approval 
requirements. The FIRB requirements will obviously be relevant for financiers seeking to 
take a security interest or enforce their security as the step in by the financier can amount 
to an acquisition of an interest requiring prior FIRB approval, unless specifically excluded 
by the policy or the FATA (for example, taking or enforcing a security interest is specifically 
exempt from the requirement of obtaining FIRB approval in the context of certain genuine 
money-lending arrangements).

More lenient screening thresholds apply for certain investors, including investors 
from the United States and New Zealand. Higher monetary thresholds are included in 
the free trade agreements with China, South Korea and Japan. However, lower monetary 
thresholds will still apply in prescribed ‘sensitive sectors’ of Australian industry, such as 
media, telecommunications, military-type goods and services, transport and the extraction 
of uranium.

Historically, the vast majority of foreign acquisitions have received approval, which 
in most cases is obtained within 40 days. However, recent amendments to the FATA and 
supporting regulations by the federal government have increased the scrutiny applied to 
a proposed investment in Australia, particularly in the residential and agricultural sectors. 
Amendments to the FATA that became operative on 1 December 2015 saw an increase to 
existing criminal penalties, supplement divestiture orders with civil penalties and the ability 
to prosecute third-party advisers such as lawyers or real estate agents who assist in a breach 
of the foreign investment rules introduced. The federal government now also charges fees for 
foreign investment applications, ranging from A$1,000 to A$100,000 with uncapped fees of 
1 per cent of the purchase price being imposed on residential land acquisitions.

Approvals involving foreign government investors (including state-owned enterprises) 
are also under increased scrutiny, as are transactions involving agricultural land and water. 
Approval time frames in such cases can be significantly longer. Although only a small number 
of foreign investment approval requests have been denied in the past, in some cases, conditions 
(sometimes onerous) have been attached to approvals to ensure that the investment is not 
contrary to the national interest.
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ii Foreign workers

The federal government has recently announced reforms to its employer-sponsored visa 
programme to strengthen its integrity with the aim of supporting businesses to address 
genuine skill shortages in their workforces; the reforms have yet to come into effect. 
A large number of Australian visas permit holders to work in Australia. There are specific 
working-visa categories that enable an employer to sponsor temporary foreign workers to 
work in Australia for up to four years (depending on the occupation of the foreign worker). 
A foreign worker must be employed in an approved occupation and have the skills necessary 
to perform that occupation.

The employer may be a business that operates in Australia, or a business that does not 
formally operate in Australia but is seeking to establish a business operation in Australia or 
fulfil obligations for a contract or other business activity in Australia. Depending on the 
type of visa, an employer may be required to register as a business sponsor and demonstrate 
a commitment to employing and training locals. In most cases, there is also an obligation 
on the employer to ensure equivalent terms and conditions of employment to prevent the 
Australian workforce from being undercut, which means that minimum pay thresholds must 
be met, and market salary rates be paid to foreign workers.

iii Taxation issues

While there are various taxes and charges at each of Australia’s three levels of government, the 
most substantive tax for Australian projects is income tax (including capital gains), which is 
levied by the federal government.

Australia-resident companies are subject to a tax rate of 30 per cent of taxable profits. 
Similarly, branches or permanent establishments of non-resident companies are taxed at the 
same rate.

Where a company pays dividends to a non-resident shareholder from profits that 
have been subject to Australian tax, no withholding tax applies. However, if Australian tax 
does not apply at the Australian company level, distributions of the profit will be subject to 
withholding tax at rates up to 30 per cent but this is normally reduced to 15 per cent or in 
some cases 5 per cent or zero under double taxation agreements.

Interest expenses are normally deductible against Australian income, though thin 
capitalisation limits apply. Under safe harbour rules, interest-bearing debt to equity can 
broadly be in the ratio of up to three to one without denial of interest under the thin 
capitalisation rules.

Interest withholding tax normally applies under a rate of 10 per cent, but in some 
limited cases this can be reduced to nil for payments to financial institutions in certain 
countries under double tax agreements and also for certain offshore debt raisings by 
Australian companies.

Australia has a broad-based capital gains tax that applies to the disposal of assets and 
entities. In the case of non-residents, however, Australian capital gains tax only applies to the 
sales of assets such as Australian permanent establishment business assets, land and mining 
tenements and interests in companies where the non-resident and associates have a greater 
than 10 per cent interest and the majority underlying value is in Australian land, leases and 
mining rights.

Accordingly, non-resident shareholders may generally dispose of interests in Australian 
resident companies without Australian capital gains tax where the company is not Australian 
‘land rich’ or where the interest in the Australian entity is less than 10 per cent.
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Other taxes

Various state-based mineral royalties apply to the production and sale of minerals extracted 
in relevant state jurisdictions. It has also extended the application of the Petroleum Resource 
Rent Tax to onshore oil and gas projects.

Australia has a goods and services tax (GST), which is a broad-based consumption tax 
applying at a rate of 10 per cent to most goods, services and supplies. GST does not normally 
apply to exported goods. GST is typically passed on and is normally creditable in business-to-
business transactions.

iv Licensing requirements

Within some Australian states and territories, contractors who intend to undertake building 
and construction work and engineers who are supervising projects or undertaking design 
work are required to be licensed.

The consequences of carrying out unlicensed work can be severe and affect the contractor’s 
entitlement to recover payment as well as rendering it liable to prosecution. Accordingly, any 
foreign entrant to the Australian construction market should fully investigate whether such 
licensing and pre-qualification requirements must be met before embarking on a project.

X DISPUTE RESOLUTION

i Overview

It is a universal maxim that where there are construction projects, disputes will follow. The 
Australian construction industry is no exception, given the scale of commercial activity 
occurring within the industry at any given time and the innovation that is involved on the 
projects under construction. Construction disputes are inherently complex and often turn 
on highly technical questions of fact and law. As a result, they are especially prone to being 
protracted and costly for the parties involved.

There are a number of forums in which Australian construction, engineering and 
infrastructure disputes may be heard and resolved, either finally or on an interim basis. The 
primary methods utilised by disputants within the construction industry remain arbitration, 
statutory adjudication and litigation. Other forms of alternative dispute resolution are, 
however, also available, including expert determination.

For the moment at least, the focus in Australia remains on dispute resolution, rather than 
dispute avoidance. Australia has not followed the global trend of embracing dispute avoidance 
mechanisms, such as dispute review boards (DRBs), given the perception that they are not cost 
effective on projects under a certain monetary value. Nevertheless, DRBs have enjoyed some 
support, mainly on large-scale government projects. The proposed new AS11000:2015 General 
Conditions of Contract (which are intended to replace AS2124:1992 and AS4000:1997) are 
likely to encourage the industry to consider use of a DRB or a facilitation in attempting to 
resolve disputes. They provide two options for dispute resolution. Both options require the 
parties to first attempt to resolve the dispute by conference but one ends with arbitration 
and the second with expert determination, followed by litigation (if the expert determines 
an amount is payable to one party in excess of a specified threshold or that no amount is 
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payable). The second option also provides for resolution by a ‘contract facilitation’ or a DRB. 
This option is set out in a new proposed AS11001:2015 Dispute Avoidance, Management 
and Resolution under Construction Contracts.

This section will focus on the three primary methods by which construction disputes 
are resolved in Australia: arbitration, adjudication and litigation.

ii Arbitration

Arbitration as a preferred method of dispute resolution is undergoing a resurgence in 
Australia following widespread reform to legislation throughout almost all of its states and 
territories. Since 2010, each state and territory (except for the Australian Capital Territory) 
has introduced uniform domestic commercial arbitration legislation that essentially enacts 
the UNCITRAL Model Law.5 The introduction of the uniform Commercial Arbitration 
Acts has simplified Australia’s legislative regime and enabled Australian courts to have 
reference to Australian decisions construing the UNCITRAL Model Law in the context of 
the International Arbitration Act 1974 (Cth), as well as to overseas decisions that consider 
the UNCITRAL Model Law.

Further, for international commercial arbitration in Australia, recent amendments to 
the Australian Centre for International Commercial Arbitration Rules address the difficulties 
that can arise in multi-party or multi-contract disputes by providing a mechanism by which 
an arbitral tribunal can join parties to the arbitration or consolidate multiple arbitrations 
occurring under related contracts. This is a particularly useful feature in international 
construction disputes, which often involve multiple parties or multiple contracts.

With the adoption of the uniform domestic Commercial Arbitration Acts, which align 
with the International Arbitration Act, Australian jurisprudence has been able to demonstrate 
that Australia courts adopt a pro-arbitration approach and fulfil their mandatory statutory 
obligation to uphold arbitration agreements and arbitral awards

Australia’s united legislative regime has put Australia in an optimum position to 
continue to build its reputation as a stable jurisdiction for both domestic and international 
commercial arbitration.

iii Adjudication

Since December 2011, every state and territory in Australia had enacted legislation providing 
for the interim statutory adjudication of construction disputes (commonly referred to as 
‘security of payment legislation’).

Although they differ in content and procedure, the rationale underlying each of the 
legislative regimes is to establish a rapid means of securing interim progress payments to 
secure cash flow and reduce the instances of insolvency within the industry (which can have 
a cascading effect down the contractual chain on a project). Adjudication determinations do 
not finally determine the parties’ positions inter se and payments made pursuant to them are 
made ‘on account’ only.

Despite its ubiquitous presence within Australia, the security of payment legislation 
lacks national uniformity. Instead, the nation’s legislative regimes may roughly be divided 
into two categories: the ‘West coast model’, which is intended to operate in a fashion similar 

5 United Nations Commission on International Trade Law Model Law on International Commercial 
Arbitration (1985), with amendments adopted in 2006.
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to the Housing Grants, Construction and Regeneration Act 1996 (United Kingdom) and 
has been implemented in the Northern Territory and Western Australia, and the ‘East coast 
model’, which operates in New South Wales, Queensland, Victoria, Tasmania, the Australian 
Capital Territory and South Australia.

iv Litigation

Litigation is acknowledged to be a costly and often protracted process. These characteristics 
are only compounded when courts are called upon to determine construction disputes, with 
all their attendant complexities. For this reason, and given the availability of comparatively 
efficient, confidential and less expensive alternative dispute resolution procedures, litigation 
remains an option of last resort by the parties to construction disputes.

While Australia does not have specialist courts in place whose sole function is to hear 
and determine construction disputes, certain jurisdictions (such as New South Wales and 
Victoria) have specialist case lists to facilitate the management and hearing of construction 
litigation. Judges with expertise in construction litigation are appointed to preside over 
these lists.

In recent years, legislation has been enacted to improve the case-flow management of 
matters that are before the courts.

XI OUTLOOK AND CONCLUSIONS

Australia remains an attractive jurisdiction for both domestic and foreign investment, largely 
because of its mining and resources projects, as well as projects involving the construction of 
significant public infrastructure.

The key constraints affecting Australian projects remain the availability of a suitable 
work force to undertake the projects and the volatility of commodity prices underpinning 
project valuations. The ability of international companies to introduce their highly skilled 
work force to Australian projects and reduce project operating costs will be critical to the 
completion of these projects within budget and on time.

It is expected that the ongoing investment of Chinese and Indian companies in major 
Australian projects will continue to fuel the expansion of construction activities. Major 
infrastructure spending is under way and increases are forecast. Although the resources sector 
remains a dominant component of the Australian economy, other sectors, such as agriculture, 
tourism and social infrastructure, are rising to prominence.
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joint ventures in the resources industry, including financing for a wide range of resource 
projects and structures. Ms Podagiel has acted for a range of clients in the resources sector, 
including listed and large private companies involved in exploration and operational projects 
in coal, coal seam gas, conventional oil and gas, mineral sands and metals.

REN NIEMANN

McCullough Robertson
Ren specialises in the areas of construction, infrastructure and procurement and has advised 
clients on major projects in Australia and across the Asia–Pacific region. He has more than 
15 years of experience working across the transport, water, resources, social infrastructure, 
defence and logistics sectors. he has advised on all forms of contracting, including relationship 
contracts, public–private partnerships, all forms of traditional procurement, and other related 
agreements. Ren is head of McCullough Robertson’s government services team and is one of 
the firm’s lead partners in the renewables sector.

TIM HANMORE

McCullough Robertson
Tim is a planning and environment law expert, acting on project approvals, project delivery 
and regulatory advice for major projects at all stages of the life cycle. He helps his clients 
navigate the multiple regulatory regimes required to get their projects approved and 
operational. His deep understanding of state and federal environmental regulation enables 
him to deliver seamless advice throughout every stage of a resources or infrastructure project. 
Tim’s broad scope of work includes all aspects of project delivery and government liaison 
on regulatory and strategic matters, impact assessment processes, compliance and incident 
response and project acquisition and divestment. He has prepared and implemented legal 
environmental risk mitigation strategies for projects across Australia, including for some of 
the world’s largest, such as BHP Billiton’s Olympic Dam.

HAYDEN BENTLEY

McCullough Robertson
An expert tax practitioner, Hayden acts for corporate groups, both listed and privately held, 
on a range of structuring and taxation issues. He has an industry focus on the mining, energy, 
resources and infrastructure sectors, advising on inbound and outbound international tax 
structures and corporate transactions such as mergers, acquisitions and disposals. He also offers 
bespoke structuring and commercial advice in conjunction with advising on taxation aspects 
of structures. He is experienced in obtaining rulings and favourable exercises of discretion 
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from the Australian Taxation Office on a timely basis for both public corporate transactions 
and privately held groups. Described by Australian Legal Business as having a ‘cool head in 
complex matters’, Hayden is also ranked in the Chambers Asia-Pacific 2017 guide for tax law.

LIAM DAVIS

McCullough Robertson
Liam Davis is a senior associate in McCullough Robertson’s projects group. As a dedicated 
resources environmental regulation and approvals specialist, he has been involved in 
the delivery of approvals for some of the largest projects in Australia. He specialises in 
environmental approvals, native title and cultural heritage, land access and tenement issues. 
In addition to advising a range of clients, Mr Davis has also worked in-house for both mining 
and gas companies, advising on the complex regulatory environment, identification of areas 
of risk and provision of solutions that assist with the on-time delivery of projects while 
ensuring compliance with procedural requirements.

JAMES ARKLAY

McCullough Robertson
James Arklay is a senior associate in McCullough Robertson’s projects group, where he practises 
in construction dispute resolution. He provides strategic advice to owners, contractors and 
government clients in the construction and resources sectors about the administration of their 
contracts to reduce the risk of claims and disputes, as well as the resolution of such disputes 
when they arise. Mr Arklay has acted for clients in federal and state court proceedings, as well 
as in various alternative dispute resolution procedures, particularly adjudication.




